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ICTOPUYHHUN PO3BUTOK TA TEOPETHKO-ITPABOBA XAPAKTEPUCTHUKA
3AO0OXOYYBAJIBHUX HOPM Y IIPAB

JlaBopuk O.A.,

3000y6au Kagedpu npasa ma nyoniuHo2o ynpasiiHHs.

AKTyajbHicTb TemMH. CyyacHUNl pPO3BUTOK
IIPABOBOI JIEPKaBH Ta TPOMAJITHCHKOTO CYCIHiJIb-
CTBa BUMAara€e He JIMIIE BJIOCKOHAJIEHHS MeXa-
HI3MIB IIPaBOBOTO PETYJIIOBAHHSA, ajle ¥ MOUIYKYy
e(heKTUBHUX 3aCO0IB CTUMYJIIOBAHHS MPABOMIp-
HOI MOBEAIHKU. 3a0X0uyBajbHI HOPMHU, OyaydHl
BOXJIMBIM €JIEMEHTOM TIPAaBOBOi  CHCTEMH,
3a0e3neuytoTh (OpMyBaHHS TMO3UTHUBHOI MOTH-
BaIlil y cy0’€KTiB IpaBa Ta CIIPUAIOTh 3MILHEHHIO
couianpHOi nucuumutiay. [Ipore B ykpaiHChbKOMY
3aKOHOJ/IABCTBI Il HOPMHU 3akpirieHl (pparmeH-
TapHO, X 3MICT 1 MpaBoBa MPHUPOJA YACTO HE
MaloTh YITKOTO BU3HAYEHHS, a MEXaHI3MH pea-
Ji3armii 3aJuIalThCcs HEIOCTaTHhO YHidikoBa-
HUMH.

Boanouac 3apyOixkHHMI JOCBil, 30Kpema
kpaiH €C, neMoHCTpye €(pEeKTUBHICTh CHCTEM-
HOTO 3aCTOCYBaHHsI 320X04yBaJIbHUX HOPM Y Pi3-
HUX cdepax BiJ TPyAOBHX BITHOCHH 1 COLIajb-
HO{ TIOJITUKHU JIO €KOJIOTIYHOTO PETYIIIOBaHHS Ta
MOJAaTKOBOTO CTHMY/IoBaHHA. lle mimgkpeciroe
HEOOXiHICTh MOIIHOJIEHOr0 TEOPETHKO IIpa-
BOBOI'O aHalli3y Ta BUPOOJEHHS pEKOMEHJalliil
L1010 BJOCKOHAJIEHHS HAlllOHAJIBHOI Mozeni
IIPaBOBOrO CTUMYyJtoBaHHi. Ha Hamy aymky,
PO3B’sI3aHHS 1i€i MPoOIeMHU CIPUSATUME TapMo-
Hi3amii yKpaiHChKOTO 3aKOHO/IaBCTBA 3 €BPOIICH-
CBKUMH CTaHJIAPTaMH, TJABHUINEHHIO JOBIPU IO
MIPaBOBUX 1HCTUTYTIB 1 (hOPMYBaHHIO BHCOKOI'O
PiBHS PaBOBOI KyJbTY

AHaJi3 gociipkenb Ta myoOaikaniii. Ipo-
OremMarrKa 3a0X0uyBaJIbHUX HOPM y IIpaBi A0CIi-
JOKYETBCS Y MpalsiX BITYU3HSAHUX 1 3apyOIKHUX
aBTOPIB Y MeXax 3arajibHoi Teopii Ta ¢inocodii
MpaBa, a TAKOK OKPEMHUX TaTy3eBUX AUCLUILIIH.
VY HaykoBiii niTeparypi iX po3misgaTh K 0CO-
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3BO «Vuisepcumem Kopona [lanunay

ONMUBMIA BUJ TIPABOBUX MPUITKCIB, IO MOETHY-
I0Th PETrYJSITUBHUNA Ta MOTHBAIlIMHUA BIUIMB,
CIpPSIMOBaHWH Ha CTHMYIIIOBAHHS IMPaBOMIpHOL
MOBEIIHKY [UIIXOM HaJlaHHS MarepialibHUX abo
HemarepiadbHUX Onar. 3HayHa yBara HpuaiIs-
€ThCSl BU3HAUCHHIO (YHKIIN TakuX HOpPM, iX
kinacudikarii, CTpyKTypHHX €JI€MEHTIB Ta MiCIIs
y CHCTEMi TPABOBOTO PETYIIOBAHHS, a TaKOX
BIUTBY Ha ()OPMYBAHHS ITPABOBOI KyJIBTYPH.

3apyOixkHI JOCTIPKEHHSI aKICHTYIOTh Ha
pOJTi 320X0UyBAJILHUX MEXaHI3MIB Y JOCSATHEHHI
nyOmiyHOro iHTEpecy, 3MIIHEHHI MpaBoIMo-
PAAKY Ta MiJBUIIECHHI e(EeKTUBHOCTI IPABOBOTO
perymoBanHsa. [liAKpEeCTIOEThCA  BaXKIIMBICTh
MOETHAHHS TPABOBHUX, CKOHOMIYHUX 1 COIliajhb-
HO-TICUXOJIOTIYHUX 3aco0iB BIUIMBY Ha IIOBeE-
JIHKY Cy0’€KTIB, a TaKOoX 3HAYEHHS JOBIpU 110
IHCTUTYLIH AJIs JIEBOCTI TakMX HOpM. BomHouac
y OUIBIIOCTI HAyKOBUX POOIT HETOCTATHHO KOMII-
JIEKCHO PO3KPHUBAETHCS 1X 1CTOPUYHA €BOJIOLIS
B €IHOCTI 3 TEOPETUKO-TIPABOBUM 1 TOPIBHSIIb-
HO-TIPABOBHM aHAJII30M, III0 3yMOBIIIOE MOTPEOy
y OuTbII TIIMOOKOMY JOCHIKEHHI 3 ypaxyBaH-
HSIM CYYaCHUX BHKJIMKIB Ta MDKHApPOIHUX CTaH-
JapTiB.

BukJiiax o0cHOBHOT0 MaTepiasty 10CTiIKeHH.
Y HaykoBi#l jiTeparypi 3a0XouyBajbHI HOPMH
BHU3HAYAIOTHCS K OCOOJWBHIA PI3HOBHJI MPABO-
BUX TIPHITHCIB, CIIPSIMOBAHUX HA CTHMYJIFOBAHHS
Cy0’€KTiB IO MMPaBOMIPHOT, COIIAIbLHO KOPUCHOT
MOBEIIHKK MUISIXOM HAJAaHHS ILUIBI, BUHATOPOJ
Yy 1HIIUX TO3UTHUBHUX HachiAkiB. Ha namry
JYMKY, iXHsI CYTHICTb MOJISITA€ Y MIO€THAHHI pery-
JISTUBHOI'O T4 MOTHUBALIfHOIO KOMIIOHEHTIB, 1110
Opi€eHTy€ Ha AOOPOBUIbHE, YCBIIOMJICHE AOTPH-
MaHHS HOPM.
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VY knacudikauii npaBoBUX NMPUIKCIB 3a CIIO-
co0OM BIUTMBY 3a0X04yBajibHI HOPMH TOCI/IAl0Th
OKpeMe MicIie mopsia i3 3a00poHHUMH, 3000B’ -
3yBaJIbHUMHM Ta YIOBHOBA)XYBaJIbHUMH. BoHH
MOXYTbh OyTH 3arajdbHUMH (Ui IIUPOKOTO Kojia
cy0’€eKkTiB) 1 creniaqbHUMU (y MEBHHUX Tajy3sixX
IIpaBa, HalpUKJIal TPYIOBOMY UM IOJATKOBOMY).
OcHoBHMMH QYHKIISIMH TaKUX HOPM € peryss-
THUBHA, MOTHUBAIlii{Ha, TPEBEHTUBHA Ta BUXOBHA.
Ha wnamy nymky, ocoOmuBoi Baru HaOyBae
BUXOBHA (PyHKIIisI, OCKUTBKH BOHA CIIpHsie (op-
MYBaHHIO y IPOMaJIsIH BHYTPIIIHbOT TOTOBHOCTI
JISTU TIPaBOMIPHO HE JIMILE Yepe3 CTpax CaHK-
mifd. Sk 3aznagae O. KommiieHKO, 3a0XOUE€HHS
B TpaBi € He Jumie 3aco00M PEeryasiTHBHOTO
BIUIMBY, a i 1HCTpyMEHTOM (hopMyBaHHS Oaka-
HUX MOJIeJICH MOBeIiHKY [2, c. 263-275].

BiaminHiCTh 320X0UyBalbHUX HOPM  Bif
IMIEPATUBHUX, JUCHO3UTUBHUX Ta PEKOMEH-
JNAliHUX TIOJIATaE y Croco0l BIUIMBY: BOHH
MOEJHYIOTh YITKO BU3HAY€H1 YMOBU OTPHUMAaHHS
3a0X04€HHs 3 JOOPOBIIBHICTIO Y BUOOp1 MOBe-
ninku. Ha Hamry qymKy, 1 moABiliHA mpupoja
3abe3mnedye BUCOKHI aIanTamiiiHui MOTeHITiaN
y Cy4yacHOMY IpPaBOTBOPEHHI, 30KpeMa B yMoO-
BaX peQopMyBaHHS 3aKOHOAABCTBA Ta IOCH-
JIGHHS POJII CTUMYJIIOIOYMX MEXaHi3MiB y Tpa-
BO3AaCTOCYBaHHI.

[lepmri mposiBU  3a0XOYyBAJIBHUX MPHUITUCIB
MOYKHA BUSIBUTH BXK€ y JaBHbOPUMCBHKOMY TIPaBi,
Jie cucTeMa TNpUBLIEiB, HAropoj 1 MUII BUKO-
pHUCTOBYBaslacsl SIK 3aci0 MIATPUMKH CYCIHIIBHO
KOPHCHOI MOBEAIHKU. 30KpeMa, sIK 3a3HauyaroTh
JTOCITITHUKA PUMCBHKOI TTpaBOBOI Tpajullii, aep-
’KaBa 3aCTOCOBYBaJla CTUMYIIOIOUI MEXaHI3MHU
JUIL 3a0XOUYEHHS BiMCHKOBOI CIyOuW, po3IIu-
PEHHS TPOMAaJITHCHKUX TpaB ab0 CIPUSHHS KO-
HOMIuHIN akTHBHOCTI [8, c. 103—118]. Ha Hamry
IYMKY, caMe y LIbOMY Tepioni 3akiafeHo QyH-
JAMEHT 171e1, 1110 TO3UTUBHE T IKPIIJICHHS MTOBe-
JTIHKA MOXKe OyTH HEe MEHII e(EeKTUBHUM, HIXK
caHKUIi 3a ii MopyIIEeHHS.

VY cepeqHbOBIYHMX MPABOBUX CHUCTEMax
320XOUeHHsS 4acTo HaOyBamu (OPMHU CTAHOBHUX
NPUBLIEIB, SKI 3aKpiluitoBaiucs y ¢eonas-
HUX XapTisfix Ta 3BUYasX. BoHu 3abe3neuyBanu
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JIOSUTBHICTB MiJJIAHUX Ta 3MIIHIOBAJIH COLlIaIbHY
iepapxito, BogHOYaC (hOPMYIOUH OCOOJIHUBY Ipa-
BOBY KYJIBTYPY, A€ IOCTYI 10 MUIBT 1 iepesar OyB
cyBopo oOMexenuid [12, ¢. 52—66]. 3 HacTaHHAM
HoBoro uacy ines 3aoxoueHHs TpaHChOpMy-
BaJacs: y MOJCpPHHUX JepiKaBax, MiJ BIUIMBOM
TYMaHICTUYHHUX 17Iel Ta pO3BUTKOM KoiH(]ikoBa-
HOTO 3aKOHO/IaBCTBA, BOHO MOYAJIO0 CIIPUIMATHCS
SK yHIBEpCaJIbHUH IHCTPYMEHT MOTHBALIi IS
BCIX T'POMAJsiH, a HE JIMIIE JUIi OKPEMHUX CTa-
HiB [11, c. 46]. Ha namy nymKky, 1eil etan cras
MMOBOPOTHUM, aJK€ BIOYJIOCS TIEPEOCMUCICHHS
320XOUEHHsI SIK MPABOBOTO SIBHINA Y KOHTEKCTI
PIBHOCTI Ta 3arajbHOCTI MpaBa.

B ykpaincbkiil mpaBoBiii Tpaauii, mo ¢op-
MyBaJIacs Mij BIUTMBOM SIK MICIICBUX 3BHUYAEBUX
HOPM, TaK 1 €BpONENHCHKUX NMPABOBUX JIOKTPUH,
320X0UyBajbHI TIPUITHCH BiIOOpaKald TOEI-
HaHHS IParMaTUYHOIO MiAXO0AY JI0 PeryIrOBaHHs
COLIAJIbHUX BIJHOCHH 13 MOpPaJbHO-€TUYHUMHU
iHHOCTSIMH Tpomamu [5, ¢. 361-375]. Pansn-
CBKHIA TIEpi0JI, TOTIPHU 1/1€0JIOTI3aIliI0 Ta IICHTpa-
Ji3aliio npasa, 30epir IHCTUTYT 3a0XOYE€Hb, ajie
HNEPEeBAXHO y (OpMI CTUMYJIIOBaHHSA TPYHAOBOI
Ta CyCHUIBHO-TIOJITHYHOI aKTUBHOCTI Y MeKax
comiamictuyHoi mozem. CydacHuUW eram pos-
BUTKY XapaKTEpU3YETbCA IHTErpalli€l0 3a0Xo-
YyBaJIbHUX HOPM y CHUCTEMY JI€MOKpPAaTHYHOTO
npaBa Ta BPaxyBaHHAM MDKHApPOAHHUX CTaHIap-
TiB, 1110, HA HAIly TYMKY, BIIKPHBAa€ HOBI MOX-
JUBOCTI JUId 1X €(QEeKTHBHOIO 3acTOCYBaHHS
B yMOBax miobami3aiii Ta MpaBOBOi €BpOMEH-
cbKoi 1HTerpaii [1, c. 79-94].

EdexTuBHICTS 320X04YyBaJIbHUX HOPM 3HaU-
HOI0 MIpOIO 3aJIeXHTh BiJl MEXaHI3MiB iX pea-
mizanii y npaBoBiii cuctemi. Ha aymky psay
HAyKOBIIIB, TaKi MEXaHI3MH BKIFOYAIOTh SIK HOP-
MaTHUBHO-TIPABOB1 3ac00M (4iTKE BH3HAYCHHS
YMOB 1 MIJCTaB Ui HAJaHHS 3a0XOYCHHS), TaK
1 oprasi3aliiiHO-IIPaBOBl 1HCTPYMEHTH (IIpole-
JypH YXBaJCHHS DillleHb, TOBHOBAKEHHS yIIOB-
HOB)XCHUX OpraHiB, KOHTPOJIb 32 iX BMKOHaH-
HAM) [6, c. 241-254]. Ha Hary TyMKy, KITFOUOBHM
YUHHUKOM JI€BOCTI € 3a0€3MeYCHHS MPO30POCTi
Ta nependadyBaHOCTI MPOLELYp, 10 YHEMOX-
JUBIIIOE 3JIOBKHMBAHHS Ta 3ale3neuye piBHUM

215

HayxoBwuii 1opuanyHuii xKypHan



AKTYAJIBHI IUTAHHS FOPUIUYHOI HAYKH

JOCTYTI CYO’€KTIB 10 OTPUMAaHHS CTUMYJTIOF0UUX
MIPaBOBUX HACJIIJIKIB.

[cuxonoriuyHuii i COiONOTIYHUN BUMIPH CTH-
MYJTIOBaHHSI MPABOMIPHOi IMOBEIIHKHA BH3HAaua-
IOTHCSI THM, 1110 320XO0ueHHs (opMye y cyO’exTa
MO3UTHBHY MOTHBAIII10, 3aCHOBaHY HE Ha CTpaxy
Tepe CaHKIIi€r0, a Ha MMparHeHH1 JOCATTH Oaxka-
HOTO pe3yabrary. JloCHmimKeHHS COIOJIOTIB
npaBa MiITBEPIKYIOTh, IO Y CYCIUIBCTBAX i3
BHCOKHM PIBHEM JOBIpH JI0 JIEP)KABHUX IHCTH-
TYIIi 320XOUEHHS Ma€ 3HAYHO OUTBINUN BILIUB,
HDK y KpaiHax, Je TpaBoBa CHCTeMa CIpUi-
Ma€eThCs SIK HECIMpaBeNBa YW KOpYMIIOBaHa
[13, c. 530-548]. Ha namy aymKy, 1ie CBiTUUTh
PO HEOOXIAHICTh MOEJHAHHS [IPABOBUX CTUMY-
JiB 13 3aX0/aMH, CTIPIMOBAaHUMH HA 3MiIHEHHS
IHCTUTYLIHHOT TOBiIpH Ta (HhOpMYyBaHHS TO3UTHUB-
HOTO iIMI/IKy ITPaB0O3aCTOCYBaHHS.

Cepen mpoOnem komudikamii Ta yHidikamii
320X0YYBAJILHUX TPHUIHUCIB HAYKOBIIl BHILISIOTH
iX pPO3MOPOLICHICTh Y PI3HUX Tady3dX 3aKOHO-
JTABCTBA, BIJICYTHICTh €JIMHOTO MiIXOYy 10 BU3HA-
YeHHs 1X 3MICTy Ta topuauuyHoi npupomu. Lle
YCKJIATHIOE TX CHCTEMHE 3aCTOCYBAHHS Ta 3HHKYE
edextuBHicTh [10, c. 314-328]. Po3B’sa3anHs 1€l
npoOieMu, Ha Hallly yMKY, oTpedye po3poOKu
KOMITJIEKCHUX HOPMAaTUBHUX PIIlIeHb, K1 O Moe-
HYBaJM 3arajbHl MNPUHIUIN (YHKIIOHYBaHHS
320X0YEHb 13 Tairy3eBolo crierudikoro. [Ipu oMy
POJIb PABOBO1 KYJIBTYPH € BA3HAYAJIBHOO: CIPUIA-
HSTTS 3A0X0UYECHHS SK JIETITUMHOTO Ta CIIPaBe]In-
BOT'O IHCTPYMEHTA MOKJIMBE JIUILIE Y CYCIIJIbCTBI,
Jie JOTPUMAaHHS TpaBa € YCTAJIEHOK IIHHICTIO,
a MPaBOB1 CTUMYJIA YaCTHHOIO B3a€EMHOI BiJIMOBI-
JAJIbHOCTI JIEP’KaBU Ta TPOMa/IIHUHA.

Hocein kpain €Bpomneiickkoro Coro3y CBif-
YHUTh PO TE, M0 3a0X0UYBaJIbHI HOPMH € BaXK-
JUBUM €JIEMEHTOM IPABOBOIO PETYIIOBAHHS,
0co0nuBo y cdepax coliaabHOi MOMITUKH, OTO-
JaTKyBaHHS, €KOJOTIYHOTrO IpaBa Ta TPYAOBUX
BIIHOCHH. SIK 3a3Ha4arOTh €BPOIEHUCHKI JOCIII-
HUKH, y TpaBomopsakax zaepxas-uieHiB €C
320X0UEHHS HEPIAKO MOETHYETHCS 3 TPUHIUIIOM
CyOCHIiapHOCTI, 10 T03BOJISIE ANANTyBaTU CTH-
MYJIIOI0Yl MEXaHI3MU /10 KOHKPETHUX COlliajb-
HO-€KOHOMIYHUX YMOB [7, ¢. 254-266].
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Hanpuknan, y Himequnni Ta @paHiii mupoxo
3aCTOCOBYIOTBCSl MOJATKOBI MUIBIU K (opma
320XOUEHHsI 1HHOBAIIIIHOT JisSUIBHOCTI, a Y CKaH-
TUHABCHKUX KpaiHaX CTHUMYIU AJii PoOOTOIaB-
11iB, sIKi CTBOPIOIOTH POOOY1 MICIIS AJIsI BPA3TMBUX
rpyn HaceneHHs. Ha Hamry aymKy, yHiBepcalib-
HUM € T€, 0 320X0YCHHS PO3IIAIAETHCS HE K
NPUBIJIEH, a K IHCTPYMEHT JOCSTHEHHS ITyOIiy-
HOTO IHTEpECY.

Y MibKHapomHOMY TMpaBi Ta HaJAHAIIOHATb-
HUX MPABOBUX CHCTEMaxX 3a0XO0UyBaJbHI HOPMH
(YHKITIOHYIOTh TIEPEBAXHO Yy BHUIVIAAI Mexa-
HI3MIB HIATPUMKH Ta (PIHAHCOBOIO CTUMYJIIO-
BaHHs. €BpOMENChKe MPaBO MICTHTh YHCICHHI
NPUKIAAM TaKMX MEXaHI3MiB, 30KpemMa y MpaBi
€C nporpamu (¢iHaHCYBaHHS HAyKOBUX JIOCITi-
JOKEHb, €KOJIOTTYHUX MPOEKTIB Ta TPAHCKOPAOH-
HOI cmiBmpami. Y paMKax MIKHApOIHHX JIOTO-
BOPIB, HANPUKJIAT y cepi 3aXUCTy AOBKIIUIS YU
npaB JIIOIUHH, TAKOXK IePe0a4atoThCsl CTUMYJITH
JUIS JIep’KaB-y4acHUIlb, 110 CYMIJIIHHO BHKOHY-
I0Th B34Ti 30008’ s13aHHs [ 11, ¢. 49—61]. Ha nHamry
TYMKY, IS IPAaKTUKa CBIAYUTH PO T€, IO 320X0-
YeHHSI B MDKHApPOJHO-IIPABOBOMY BUMIPI € HE
Jaumie 3aco0oM MoTHBaIlli, a ¥ (GopmMoro 3Mill-
HEHHS JOBIpU Ta CHIBPOOITHUITBA MK CyO’€K-
TaMu npasa [6, c. 193-205].

Anantanisi 3apyOi>KHOTO JOCBiTy B YKpaiH-
ChKOMY IIpaBi MoTpedye BpaxyBaHHS SIK €BPO-
MEeNHChKUX CTaHAAPTIB, TaK 1 HallIOHAJNBHOI CIie-
Uik MPaBOBOI KYJIBTYPH Ta EKOHOMIYHUX
peaniii. Ha Hamry mymKy, ZOUIUTBHUM € BUKOPH-
CTaHHS THYYKHX CTUMYJIOIOUUX MEXaHI3MiB, SKi
JIO3BOJIAIOTH TOEHYBAaTH MarepiajibHi Ta HeMa-
TepiajbHi POPMHU 320X0UYCHHS, a TAKOXK 3arpoBa-
JOKSHHS YITKUX TIPOLEAYP X HaJJaHHS, 110 TapaH-
TYIOTh MPO30PICTh 1 HEAUCKpUMiHALIHHICTB. Le
CIIPUSATUME TIABUIICHHIO €()EKTUBHOCTI MPaBo-
3aCTOCYBaHHS, IOCWJIEHHIO MOTHBalli rpoma-
JISTH 10 TIPAaBOMIPHO1 TOBEIIHKY Ta TapMOHI13arii
YKpaiHCBKOTO 3aKOHOJIABCTBA 3 TIPABOBHMH CHC-
TeMamu aepxkas-uieHiB €C [4, c. 129-142].

[TpoBenenuii aHani3 iICTOPUYHHMX Ta Teope-
TUYHHUX HANpalIOBaHb Ja€ MiJCTaBU CTBEPIKY-
BaTH, 110 3a0X04YYBaJibHI HOPMH € HEBiJl'€MHUM
€JIEMEHTOM IPAaBOBOI CUCTEMH, SIKMI MPOMIIOB
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CKJIQJTHy €BOJIOIII0 BiJ MPUBLICIB 1 CTAHOBUX
nepeBar y JaBHHOPHMCHKOMY Ta CEpeIHbOBiU-
HOMY IIpaBi [0 YHiBEpCAJbHUX I1HCTPYMEHTIB
CTUMYJIIOBaHHS IIPaBOMIpHOI MOBEIIHKHU y cydac-
HUX JEMOKPATHYHUX JEprKaBax.

BuBueHHs HayKOBUX MIJXOAIB J03BOJISE
KOHCTaTyBaTH, IO y Pi3HI ICTOPUYHI Tepioau
320XOUEHHS BHKOHYBAJIO SIK DPETYISATHUBHY, TaK
1 comiamizamiiiHy (yHKIIf0, aganTyO4uch [0
MOJITUYHHUX, EKOHOMIYHHX 1 KyJIBTYPHHUX peaiid.
Ha namry gymky, 1 31aTHICTB 710 TpaHcopmarii
€ OJIHUM 13 KJIFOYOBUX YMHHMKIB HOro akTyasb-
HOCTI Ta )KUTTE3IATHOCT1 y Cy4acCHOMY IIPaBOIO-
panky [9, c. 324].

KirouoBi eranmu po3BUTKY 3a0X0YYBaJIbHHUX
HOPM MO)KHA BU3HAUUTH SK (OpPMYBaHHS i1ei
CTUMYJIIOBaHHS Y JaBHbOPUMCBHKOMY IpaBi, cTa-
HOBE 3aKpIIUIEHHS Y CepeIHbOBIYHUX MPaBOBUX
CUCTEeMax, yHiBepcaji3allii B €HOXy MOJEpHY,
MOETHAHHS 3 1ICOJOTIYHUMHU LUIAMH Y pajsiH-
ChbKUU TepioJ] Ta IHTerpauis B CUCTEMY MIXKHa-
POMHOTO 1 €BPOIEHCHKOTO MpaBa Ha Cy4YaCHOMY

erami [3, c. 174-183]. Taka mepionu3zaiis, Ha
Hally JyMKy, HE JIHUIIe BigoOpaxae iCTOpuuHy
JTUHAMIKY, a ¥ J1a€ 3MOTY 3pO3yMITH 3aKOHOMIp-
HOCT1 (DyHKI[IOHYBaHHSI 3a0XOUyBaJbHUX HOPM
y PI3HHX MPABOBUX KYJIBTypax.

3 MeTol BIOCKOHAJIEHHS HAlliOHAIBHOTO
3aKOHOJABCTBA JOIUIFHUM € CHCTeMaTH3allis Ta
yHi]iKalisg 3a0X04yBaJIbHUX TPUMHKCIB, 3aIrpo-
Ba/DKEHHS YITKMX KPHUTEPIiB IX 3aCTOCYBaHHS,
a TakoX MO€JHAHHS MareplajibHUX 1 Hemarepi-
anbHUX (opMm cTumymroBaHHsA. OcoOnuBy yBary
CNIiZI TPUAUIATH MiABUIICHHIO PIiBHS MPaBOBOI
KYJBTYypH Ta IHCTUTYLIHHOT TOBIpH, OCKUJIbKH 0€3
[UX YUHHUKIB €()EKTHUBHICTh 320X0YCHHS ICTOTHO
3HWKYETbCA. Ha Hamry aymKy, 3a0Xx0o4uyBajbHi
HOpMH, Oyay4dd IHCTPYMEHTOM MOTHBAIlli IMpa-
BOMIPHOT TOBEIIHKH, MAIOTh BKJIUBE 3HAYCHHS
JUTSL PO3BUTKY TPABOBOI JIEP>KaBH Ta CTAHOBJICHHS
IPOMaJITHCHKOTO CYCHIIBCTBA, AJKE CIPHAIOTH
3MIIHEHHIO COI[aJIbHOI BiJIMOBIJAIBHOCTI, (hop-
MYBaHHIO BHYTPIIIHBOI ITPaBOCBIIOMOCTI Ta MiJi-
BUIIIEHHIO SIKOCTI MPABOBOTO PETYIIOBAHHS.

AHoTauis

Mera crarTi nossArae y KOMIUIEKCHOMY JIOCHIJDKEHHI €BOJIOLIT Ta OCHOBHUX XapaKTEPUCTHUK
320X0UyBaJILHUX HOPM Y TIPaBi, 3 ypaxyBaHHIM iX iCTOPHYHUX BUTOKIB, TEOPETUKO-TIPABOBOI MPH-
poau, GyHKIIN Ta MICIsl y CUCTEMI MTPABOBOTO PETYIIOBAHHS, & TAKOXK Y BHUSBICHHI MOXKJIMBOCTEH
YAOCKOHAJIEHHS HAI[lOHAIBHOTO 3aKOHOAABCTBA HA OCHOBI MOPIBHSJIBHO-IIPABOBOTO aHATI3y Ta Kpa-
X 3apyODKHUX MpakTUK. Ha Hamry QyMKy, JOCSTHEHHS Ii€i METH CIPHUATHME TIHOIIOMY pO3y-
MIHHIO POJIi 320X0UyBaJIbHUX HOPM Y (POPMYBaHHI MTPABOBOi KyJIbTypH, PO3BUTKY IPAaBOBOI Iep:KaBU
Ta 3MIITHEHHI TPOMAISHCHKOTO CYCIUIBCTBA. Y XOH1 MOCHTIIKEHHS 3’SICOBaHO, IO 3a0XOYYyBaJIbHI
HOPMH ITPOUTILITN TPUBAINH ICTOPUYHUHN IIJISIX PO3BHUTKY BiJI IPHUBIJICIB y TaBHHOPHUMCHEKOMY Ta CEpe/l-
HBOBIYHOMY IIpaBi 10 YHIBEpPCATbHUX IHCTPYMEHTIB MOTHBAIIi MPaBOMIpHOI MOBEIIHKH y Cy4aCHUX
JIEMOKPAaTUYHUX JeprkaBaX. BCTaHOBIEHO, 110 iXHS CYTHICTh HOJATA€ y MO€AHAHHI PETYISITUBHOTO
Ta MOTHBALIIHOTO €NIEMEHTIB, 1110 3a0e3Meuye T00pOBUIbHE Ta YCBIAOMIIEHE JOTPUMAHHSI IPABOBUX
npunucis. BuzHaueHo ocHOBHI ()YHKIIIT TaKUX HOPM K PEryJISTHBHA, MOTHBAlliliHa, IPEBEHTHUBHA
Ta BUXOBHA, @ TaKOXK OKPECJICHO iX BIAMIHHICTh BiJl IMIIEPAaTUBHUX, AUCIIO3UTUBHUX Ta PEKOMEH-
namiiinux npunucis. [IpoBeneHuil NOPIBHAIBHO MPAaBOBMI aHaji3 MPOAEMOHCTPYBaB, 10 Yy Ipa-
Bomopsiikax kpaiH €C 3a0X04yBaJIbHI HOPMU HIMPOKO 3aCTOCOBYIOTHCS Y COIllaIbHIN, TTOJATKOBIH,
EKOJIOTIYHIH Ta TPyJOBii cdepax, a B MKHAPOIHOMY IMPaBi BUKOHYIOTh POJIb CTUMYIIOBAHHS JIep-
’KaB yYaCHHMIIb 10 BUKOHAHHS B3STHX 3000B’s13aHb. BusiBieHo, 110 eheKTuBHICTh IUX HOpM Oe3rnoce-
PEIHBO 3aEXKHUThH BiJ MPO30POCTI MPOLEAYP iX 3aCTOCYBaHHs, PiBHS MPABOBOi KyJIBTYPH Ta AOBIpH
710 Aep:KaBHUX 1HCTUTYIIH. Ha ocHOBI aHami3y HaAIllOHATLHOTO 3aKOHOAABCTBA BUSBICHO ()parMeH-
TApHICTh 3aKPITJICHHS 3a0X0UyBaJIbHUX HOPM Ta BIJACYTHICTh €IMHOTO MIAXOMY A0 iX Komaudikarrii.
OOrpyHTOBaHO MOIIIBHICTE PO3POOKH CHUCTEMHOTO 3aKOHOJABYOTO IMIAXOAY, SKHUH TMOEIHYBaB Ou
MarepiajibHi Ta HemarepiaibHi (HOPMHU CTUMYITIOBAHHS, TapaHTYBaB HEIUCKPUMIHAIIIHHICTD TOCTYITY
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JI0 320XOYEHb Ta BPaxOBYBaB Kpallll 3apyOixkHI npakTuku. Ha Hamry aymKky, peasnizaiisi TaKUX Mpo-
MO3ULIN CIPUATUME MIJIBULICHHIO €(EKTUBHOCTI MPaBO3acTOCYBaHHsI, 3MIIIHEHHIO IIPAaBOBOI Jiep-
JKaBHU Ta PO3BUTKY TPOMASTHCHKOTO CYCIIIBCTBA. Y CTATTI BIIEPINE 3MIHCHEHO IUTICHE JTOCIIiKCHHS
320X0UyBaJLHUX HOPM Y IIpaBi B €IHOCTI IX iCTOPUYHOTO PO3BUTKY, TEOPETHKO MIPABOBOTO aHAJI3y
Ta MOPIBHAIBHO IPaBOBOro acnekTy. ChopMylIbOBaHO aBTOPChKE BU3HAYEHHS 3a0X04YBaJIbHUX HOPM
SIK TPaBOBUX MPUIKCIB, 10 MOEAHYIOTh PETYISATUBHUI Ta MOTHUBALIIHUNA €JE€MEHTH 1 CIPSIMOBaHi
Ha CTHMYJIFOBaHHS TIPABOMIPHOI MOBEIIHKH IUISXOM HaJaHHS MaTepialbHUX ab0 HemarepiaabHUX
6nar. BuokpeMiieHO KJII04OBI €Taly €BOMIOLIT TAKMX HOPM BiJl JaBHBOPUMCBKOTO IIpaBa JJ0 Cy4acHHUX
JEMOKPAaTUYHUX CUCTEM Ta MIXKHAPOIAHOTO MpaBomnopsaKy. Ha ocHOBI aHasizy 3apyOi’kHOT TPAKTUKU
OOTPYHTOBAHO JIOIUIbHICTH BIPOBA/KCHHS B YKpaiHi KOMIIEKCHOI CUCTEMU CTHMYJIIOIUUX MeXa-
Hi3MIB, III0 BKJIFOYA€ YiTKI KPUTEPil HAJaHHS 320X0UEHb, IO€THAHHS MaTepiajbHUX 1 HeMaTepiaJbHUX
(dhopM CTUMYITIOBaHHS, a TAKOXK yHI(IKallil0 Ta CUCTEMaTH3AaIlil0 BiIMOBIAHUX MOJ0XKEHb 3aKOHO/1aB-
CTBa. 3alIPONIOHOBAHO KOHIENTYaIbHUN MiAX1A 0 1IHTErpamii 3a0X04yBaJbHUX HOPM Yy Hal[lOHAJIbHE
IIPAaBO 3 ypaxyBaHHSIM €BPONEHCHKUX CTaHAAPTIB, 10, HAa HAIIY JyMKY, Ma€ CIPUSATH I1ABUIICHHIO
e()eKTHBHOCTI IPABOBOTO PETYJIOBAHHS Ta 3MILHEHHIO IPABOBOT KYJIBTYPH.

Kiro4oBi ci10Ba: 3a0XouyBasibHI HOPMH, IPABOBE PETYIIOBAHHS, €BOJIOLIS MpaBa, IPaBoOBa KyJIb-
Typa, MOTHBALlItHII MeXaHi3M, IpaBOMipHa MMoBeliHKa, GYHKIIi paBa, MOPiBHAILHO IPAaBOBUI aHa-
Ji3, IpaBoOBa JIepKaBa, IPOMASIHCbKE CYCIUIBCTBO, IPABO3aCTOCYBaHHS.

Lavoryk O.A. Historical development and theoretical-legal characteristics of incentive
norms in law

Summary

The purpose of the article is to conduct a comprehensive study of the evolution and main
characteristics of incentive norms in law, taking into account their historical origins, theoretical and
legal nature, functions, and place in the system of legal regulation, as well as to identify possibilities
for improving national legislation based on comparative legal analysis and best foreign practices.
In our opinion, achieving this goal will contribute to a deeper understanding of the role of incentive
norms in shaping legal culture, developing the rule of law, and strengthening civil society. The
methodological basis of the study is an integrated theoretical and legal approach, which made it
possible to comprehensively analyze the evolution and main characteristics of incentive norms in
law. A set of general scientific methods was applied in the course of the work, in particular analysis,
synthesis, generalization, and abstraction, which made it possible to reveal the essence, functions,
and place of incentive norms in the system of legal regulation. Among the special legal methods,
normative legal analysis was used to study legislative provisions that establish incentives and
benefits, as well as the institutional method to characterize the mechanisms of interaction between
law enforcement actors in the process of implementing such norms. Comparative legal analysis was
applied to compare national and foreign experience in implementing incentive legal provisions, and
the prognostic approach made it possible to outline prospects for their development in the context
of democratization and European integration. Interdisciplinary analysis ensured the combination of
legal, sociological, and managerial aspects of the studied issue. The study revealed that incentive
norms have undergone a long historical path of development from privileges in Roman and medieval
law to universal instruments for motivating lawful behavior in modern democratic states. It was
established that their essence lies in the combination of regulatory and motivational elements, which
ensures voluntary and conscious compliance with legal prescriptions. The main functions of such
norms were defined as regulatory, motivational, preventive, and educational, and their differences from
imperative, dispositive, and recommendatory provisions were outlined. The conducted comparative
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legal analysis demonstrated that in the legal systems of EU countries, incentive norms are widely
used in the social, tax, environmental, and labor spheres, while in international law they play the
role of stimulating the member states to fulfill their obligations. It was found that the effectiveness
of these norms directly depends on the transparency of the procedures for their application, the
level of legal culture, and trust in state institutions. The analysis of national legislation revealed the
fragmented nature of the consolidation of incentive norms and the lack of a unified approach to their
codification. The expediency of developing a systematic legislative approach that would combine
material and non-material forms of incentives, guarantee non-discriminatory access to incentives, and
take into account the best foreign practices was substantiated. In our opinion, the implementation of
such proposals will help improve the efficiency of law enforcement, strengthen the rule of law, and
develop civil society. For the first time, the article presents a comprehensive study of incentive norms
in law in the unity of their historical development, theoretical and legal analysis, and comparative
legal aspect. An author’s definition of incentive norms is formulated as legal provisions combining
regulatory and motivational elements aimed at encouraging lawful behavior through the granting of
material or non-material benefits. The key stages of the evolution of such norms are identified, from
Roman law to modern democratic systems and the international legal order. Based on the analysis
of foreign practice, the expediency of introducing in Ukraine a comprehensive system of incentive
mechanisms, including clear criteria for granting incentives, combining material and non-material
forms of motivation, as well as unification and systematization of the relevant legislative provisions,
is substantiated. A conceptual approach to integrating incentive norms into national law, taking into
account European standards, is proposed, which, in our opinion, will contribute to improving the
efficiency of legal regulation and strengthening legal culture.

Key words: incentive norms, legal regulation, evolution of law, legal culture, motivational
mechanism, lawful behavior, functions of law, comparative legal analysis, rule of law, civil society,
law enforcement.
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