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CBOBOJIA BIPOCIIOBIJIAHHSA SIK IOPUJIUYHA KATETOPIS B ITIPABOBIN
JOKTPHUHI: 10 MUTAHHSA ITPO I CYBCTAHIIMHI TA IPOLEJYPHI TAPAHTII

IMocTanoBka npo6iaemu. CBoOOa BipoCIio-
BiIaHHS TIOCiAa€ OMHE 3 IEHTPAIBHUX MIiCIb
y cucteMi (yHAaMEHTaJIbHUX TMpaB JIOIUHH,
3aKpIMICHUX K Y MDKHApPOAHHUX JOKyMCHTaX,
TaK 1 B HalllIOHAIHbHUX KOHCTUTYIIISIX JI€MOKpa-
TUYHHUX JIep)KaB. BogHouac y mpaBoOBiil JOK-
TPHUHI 30epiraloThCsi YHCIEHHI IUCKYCii 1010
il 1opuau4yHOi TpPUPOAM, O0CATY, MEX peai-
3amii Ta gomyctuMux oOMexkeHb. OcobnmBoi
aKTyaJbHOCT1 LI MUTAaHHS HaOyBalOThb B yMO-
Bax COIllaJIbHUX TpaHchopMalliid, 3pOCTaHHS
poyi peNiriiHUX 1HCTUTYLIH y MyOJidHOMY
MPOCTOPI1, MONITHYHOI MOJSpHU3aLii, MiXkKOH]e-
CilfHOi HampyTH, a TAKOX IIiJ{ BIUINBOM HOBHUX
BUKJIMKIB, TAKUX SIK BOEHHUH cTaH 4u 1U(poBi-
3a1ist peNiriiHoi cepu.

He3Baxkaroun Ha HasBHICTH 0a30BHUX 3aKOHO-
JABYMX TapaHTiH, MpaKTHKa peaizallii cBoOoIu
BIpOCIIOBiIaHHS B YKpaiHI CTUKAETHCS 3 PAIOM
mpoOJeM: CKJIaIHONAMH y PEeECTpallii HOBHX
KOH(eciif, HEpIBHICTIO B IPABOBOMY CTaTyci
PI3HUX pENrifHUX opraHizalii, KoMi3isiMH MiX
CcBOOOMIOI0 COBICTI Ta JIEpP’KaBHOIO Oe3MeKoro,
a TaKkoX HENOCTaTHIM HOPMAaTUBHUM 3a0e3-
NCYCHHSM TPOLEAYPHOI CTOPOHH 3IMCHEHHS
IILOTO TIpaBa.
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Ananiz oocnioycenv i nyonikayin 3 Haii-
OHAJIbHOT TOYKH 30py YyBara KOHIEHTPYETbCS
Ha aHali3l ICTOPUYHHUX aCIEKTIB crenudiku
PO3BUTKY CBOOOIM BIpPOCHOBIAAHHS, (YHKIIIO-
HYBaHHS 3aKOHO/IaBCTBA, MPAKTUKU pPEeECTparlii
pemnirifHuX opraHizauiid, BHKJIMKaX, SKi MOpPO-
JOKYIOTh HECTAHJIAPTHY CUTYAIlilo (HampHKIIA,
BOEHHUH 1 udpoBuli KOHTEKCT). BueHi 3BepTa-
I0Th yBary Ha 3aKOHOMIPHOCTI KOH(JIIKTIB MiX
IICHTUYHICTIO JIEp>KaBU Ta aBTOHOMIEIO PeJIirtii,
a TaKoX HEJIOCKOHAJIOCTI MPAaBOBUX MPOIETYP
1 HOPMaTHBHUX AKTiB.

OpnHak y HayKoBiH jiTeparypi 1€ HelocTar-
HbO ONpAIbOBAHO IHTAHHS 3B 53Ky CBOOOIM
BIPOCIIOBIJIaHHA Yy HaJA3BHYaHHUX CHUTYaIlifX,
a TakoX 11 CHiBBIAHOIIEHHS 3 IU(POBOIO TpaH-
copmartiero myomiunoi chepu. Kpim Toro, Opa-
Ky€ KOMIUIEKCHOTO MOJICITFOBAaHHS TapaHTii cy0-
CTaHLIWHUX Ta MPOLEIYPHHUX, OOTPYHTOBAHOTO
Ha MDKIMCLUUIUTIHAPHOMY TMiJIXOI1 3 ypaxyBaH-
HSIM €BPOIIEUCHKOI IPAKTUKHU. Lle Bu3Hauae Hay-
KOBY MOTPeOy B OUIBII BCEOCSHKHOMY, Cy4aCHOMY
aHaji3i, CupsIMOBAaHOMY Ha YIOCKOHAJICHHS Ipa-
BOTBOpPUO]1 0a3u.

Buknao ocnosnozo mamepiany 00cnioyicenns.
CBobOoma BIpOCIOBITaHHS € ONHI€0 3 (QyHIa-
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MEHTaJbHHUX 3acaj MPaBOBOIO CTaTyCy OcCOOH
B JIEMOKPAaTUYHOMY CYCHUIBCTBI. SIK IopuaudHa
KaTeropis, BOHa CTaHOBHUTH CKJIAJIOBy CHCTEMH
0CcOOMCTUX HEMAHOBUX TpaB i BimoOpakae He
JMIIe TpaBo ocoOM Ha peniridiHuii BuOip, aje
il MEXaH13MU NPaBOBOTO 3aXUCTY TyXOBHOI aBTO-
HOMIi JIOMUHU B MeXaxX MyONiYHOTO MOPSIIKY.
VY TeopeTHKo-TIpaBOBii JOKTPUHI KaTeropis cBO-
0011 BIpOCIIOBIJTaHHS YaCTO OTOTOKHIOETHCS 200
BUKOPHCTOBYETHCS Pa3oOM 13 MOHATTSIMH «CBO-
0oma coBIiCTI» 1 «cBOOONA MEPEKOHAHBY, OJHAK
KOXKHA 3 LIUX KaTeropiii Mae CBOIO MPAaBOBY CIie-
U diKy, 1110 NOTpedye YiTKOrO pO3MEKyBaHHS.

CBoOo/1a COBICTI OXOIUTIOE SIK PEJIriiiHi, Tak
1 HEperiiHi MepeKoOHaHHs, BU3HAIOUU 332 0CO-
000 IPaBO IATH BIAMIOBIIHO IO CBOTO BHYTPILI-
HBOTO MOPAJILHOTO MEPEKOHAHHS. Y CBOIO Yepry,
cBOOOAA TMEpPEeKOHAHb Ma€ IIHPIIE 3HAYCHHS
1 CTOCYETBCS 11€0JI0T14HO1, TOMITUYHOI, HAYKO-
Boi, ¢inocodcepkoi cBoboau. CBobOoma pemirii
X, Y By3bKOMY CEHCI, 30CEPEKYEThCSI Ha TPaBi
ocobu oOupaTH, 3MIHIOBaTH, CTIOB1TyBaTH ab0 HE
CIOBIIyBaTH peIirito, mio nependayae sik BHY-
TPIIIHIHM CTaH, TaK 1 30BHINIHE BUPAKESHHS pelli-
rifHOT 1IEHTUYHOCTI. SIK 3a3HaYacThLCs B MIXKHA-
POOHO-IIPABOBUX TOKYMEHTax (30Kkpema, CT. 18
MixHapoIHOTO MaKTy MPO TPOMAASHCHKI 1 O~
TUYHI TpaBa), CBOOOJA AYMKH, COBICTI Ta pelli-
rii € HENOAUILHUMU, OJHAK KOXKEH €JIEMEHT Mae
Pi3HI piBHI IPaBOBOTO 3axXUcTy [4].

VY mpaBoBiii Hay1li 3araIbHOBU3HAHUM € TTOJLT
cBOOOAM BIpOCIIOBiIaHHS HA BHYTpilIHIH (forum
internum) Ta 30BHimHINA (forum externum)
acreKTH. BHyTpIlIHIN acmekT OXxoruroe adco-
JIIOTHE TIpaBO O0coOM Marh abo HE MaTu BIpYy,
oOupaTu peniriiiHi NepeKOHaHHs, HE Iijsra-
109U TIPH I[bOMY KOJHOMY BTPYYaHHIO JIEpKaBH
gn TpeTix ocib. lleit Bumip BBakaeThCs HENO-
TOPKaHHUM 1 He MOXke OyTH OOMEeXeHUH 3a KO-
HUX OOCTaBHH, IO MIATBEP/HKEHO Y PIIIEHHSIX
€BpoOMechKOro Cyy 3 MpaB JIOIUHU (30Kpema
y cnpaBi Buscarini and Others v. San Marino)
[11]. 3oBHIiIIHII BUMIpP CTOCYETHCS TIpaBa 0COOU
MPAKTUKYyBaTH CBOIO PEJIril0 1HIWBIAYaIbHO
ab0 KOJIEKTUBHO, IyOJIIYHO UM MPHUBATHO, MLIS-
XOM OOTOCTyXiHHS, OOpPsI/IiB, PEIIriifHOT OCBITH,
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HOCIHHSI CUMBOJTIKH To110. Came y IIbOMY aCIeKTi
JIOTTYCKAETHCSI OOMEKEHHSI, SIKIIO BOHU BiJIIOBI-
JAIOTh KPUTEPIsIM 3aKOHHOCTI, HEOOXiTHOCTI Ta
MPOMOPLIHHOCTI B JEMOKPATUYHOMY CYCIiJIb-
CTBI.

Y cucremi 0coOMCTHX HEMalHOBUX IpaB
JIOAWHU CBOOO/A BIPOCIIOBIJIaHHS 3aiiMa€e 0CO-
OnuBe Micle SK TMpOSB JyXOBHOI aBTOHOMIi
ocobu. Lle nmpaBo He 3BOAUTHCS JIMLIE 10 PEirii-
HOI TMPaKTHKH, a OXOIUIIE cepy 1HIUBIAyalb-
HOT 1ICHTUYHOCTI, CBITOIVISIIHOT camopeartizaiiii,
MOpaJbHOTO BUOOPY. SIK BKa3yeTbCs y MPAaBOBUX
JOCITIIKEHHAX, CBOOO/A PENirii € He TUIbKY Mpa-
BOM 1HJIMBIJIa, aJie i YMOBOIO iCHYBaHHS TUTIOpa-
JICTUYHOTO  JIEMOKPAaTHYHOTO  CYCIIUIBCTBA,
y SIKOMYy JepkaBa 3000B’si3aHa YTPUMYBaTUCS
BiJ] yIIepeKEHOT0 CTAaBJIEHHS /10 XKO/IHO1 3 hopM
BipyBaHHs [15, c. 154—174].

Pazom 13 TuM, peaizaliis cBOOOIM peiirii He
Mo>ke B110yBaTHCS 130JbOBAHO B1J] 1HIIUX IpaB,
TOMY OCOONHMBOi yBaru morpeOye ii criBBigHO-
IIEHHS 3 CYMIKHUMH ITPaBaMu, 30KpeMa:

CB000O/IOI0 BUPaKEHHS TMOIVISIIB, OCKLIBKU
pelNiriiHi mepeKoHaHHST MOXYTh OyTH BHUCIIOB-
JeHl MmyOJiyHO, OJHAK MEX1 Takoi CBOOOIM
MaroTh OyTH OKpECIeHI 3 ypaxyBaHHSM IIpaB
IHIIMX OCi0 1 HEJOMYyIIEHHs 3aKJIMKIB 0 JIUC-
KpUMIiHAIIIT;

[TpaBoM Ha IPUBATHICTB, 10 OXOILTIOE 3aXUCT
BHYTPIIIHBOTO BUOOPY BipH Ta PeIiriiHUX npax-
TUK y IPUBATHOMY KUTTI,

[TpuHtuoMm HeAWCKpUMIHAII, SKUA 3a00-
poHsie Oyab-siKe OOMEKESHHS ITpaB 0COOM Ha ITiJI-
CTaBi i1 pemiriifHOT HaJIe)KHOCTI 200 HEBIPYIOYOTO
CBITOTJISIITY.

Ha mo1o0 1ymKy, ropunyHa npupoza cBo0oIu
BIPOCIIOB1IaHHS OTPeOy€e OCMUCIICHHS HE JIMIIe
AK 1HOUBIOYaJbHOTO TpaBa, a il SK CTPYKTyp-
HOTO €JIEMEHTY J€MOKPAaTUYHOTO [TPaBOIOPSIIKY,
0 BiIOOpakae 3MaTHICTH MPABOBOI CHCTEMH
320€e3MeYnTH TUTFOPATi3M, TOJICPAHTHICTH 1 B3a-
€MHY TIoBary y OarartokoH(eciiHOMY CyCHiJb-
ctBi. [IpaBoBe BU3HAHHS LILOTO MpaBa MOBHHHO
CYNPOBOXKYBATUCh €(DEeKTUBHUMH MEXaHI3MaMH
3aXUCTYy Ta HEAOMYLIEHHSM HOro 3BEACHHS [0
dopmanbHOi aexnapanii [1, c. 26-30].
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CpoOoxa BiIpocHoBigaHHS SIK (yHIaMEH-
TaJbHE MPABO JIFOIUHH He € aDCTPAKTHOIO JAEKIIa-
pari€ro, a Ma€ YiTKUH OPUIWYHHA 3MICT, IO
KOHKPETU3YEThCSI 4epe3 HHU3KY CyOCTaHIIWHUX
(3MICTOBHMX) TapaHTiif, 3aKpilUICHUX Yy Halio-
HaJIbHOMY Ta MikHapomHomy mpasi. Li rapan-
Tii pOPMYIOTH BHYTPIIIHIO CTPYKTYpy TIpaBa Ha
CBOOOY pedirii, OKPECTIOI0YN HOTo 00CsT, MEXi
Ta yMOBH peanizamii [12, c. 41].

[Tepemycim, OpUANIHUI 3MICT CBOOOIH BipO-
CTOBIJJaHHA BKJIIOYA€E MPaBO 0COOU CIIOBITyBaTH
Oynb-sKy pednirito abo He CIOBIAYBaTH >KOAHOI,
a TaKOXX TPaBO 3MIHIOBaTH PEJITiiHI MEepeKo-
HaHHA. Lle mpaBo € 0cOOMCTHM 1 HEBIJ EMHUM,
HE MiAJIArae JeJeryBaHHI0 Y OOMEXEHHIO Ha
OCHOBI MOJITUYHHUX UM KYJIBTYPHHX MipKyBaHb.
BigmoBimHo 10 cT. 18 MixkHapogHOTO TakTa
PO TPOMAJSHCHKI 1 MOMITHYHI MpaBa Ta CT. 9
€BporelicbKoi KOHBEHIIIT 3 MpaB JTIOANHHU, KOXKHA
JIOIMHA Ma€ MpPaBO «HA CBOOOMY TYMKH, COBI-
CTi 1 penirii», Mo BKIOYAE CBOOOTY 3MIHIOBATH
CBOIO PEJIITii0 YK MEePEeKOHAHHS, a TaAKOX CIOBI-
NyBaTH ii «IHAWBIAYaIbHO 200 pa3oM 3 iHIIUMH,
ny6niyno abo mpusatHo» [11].

VY cTpykTypl LbOro mpaBa OCOOIMBE Micle
3aiiMaloTh MPaBO Ha PeJiriiiHy OCBITY, 3MiHcC-
HEHHsSI OOTOCIYXiHb, PENITiiiHI 0OpsaH, CBAT-
KyBaHHS PEJITMHUX CBST, BUKOPUCTAHHS peJi-
TifHOT CUMBOJIKH, @ TAaKOX MPAaBO Ha yYacTh
y pemniriiHux opraHizamisx. SIK CIyIIHO Haro-
JOUIYEThCS B TMpaIsiX 3aXiTHOEBPONEHCHKUX
JOCTIIHUKIB, caMe dYepe3 3axucT LUxX ¢GopMm
30BHIIIHBOTO BHSIBJICHHS peJirii mpaBo Haly-
Ba€ CBOET MPAKTUYHOI JI1€BOCTI. Ix obMmexeHHs
MOXIIMBE JIMIIE 32 YMOB, BH3HAYCHUX Y CT.
9(2) Kousentii: 3apaaun rpoMajchkoi Oe3reKkH,
MOPSZIKY, 37I0pOB’sl, MOpalli abo 3aXUCTy IpaB
1 cBOOO/ iHIIKX OCI0 1 JIMIIe B TiK Mipi, B SIKIH 1€
€ HEOOXIIHUM y JeMOKPaTUYHOMY CYCHLIbCTBI
[14, c. 184-195].

He mMeHI BayXITMBOIO CKJIAJ0BOKO 3MiCTOBHOTO
HaIlOBHEHHsI CBOOOJM BIPOCHOBIaHHS € 3a00-
POHa MPUMYCY SIK JI0 CIIOBiIyBaHHS IIEBHOT peti-
rii, Tak 1 10 BigMoBH Bia Hei. s Hopma BHILTH-
Ba€ 3 MPUHIMITY TOBark J0 TiAHOCTI ocobu Ta ii
cBiTorsigHOl aBToHOMIi. [Ipumyc, y Oynb-sikiii

266

Ne 26/2025

IMPABOBI HOBEJIN

dopmi (3 60Ky Aep:kaBH, pelniriiHol opranizamii
abo mpuBaTHUX 0Ci0), € TPyOMM MOpPYyIICHHIM
K MIKHaApOIHHMX CTaHAApTiB, TaK 1 OCHOBOIIO-
JIO)KHUX MPUHLHUIIB KOHCTUTYLIIOHATI3MY. €Bpo-
NeHChKUN Cyd 3 TIpaB JIIOAMHU HEOIHOPA30BO
MIKPECIIoBaB, 0 cBOOOIA peirii mepeadadae
HE JIMILIE BIJCYTHICTH JEpKaBHOTO BTpPYYaHHS,
aje i akTuBHE 3000B’I3aHHS JIeP’KaBU CTBOPUTH
yMoOBH s i1 BUIbHOT peamizamii [3].

OpnHi€0 3 KIIOYOBUX 3acaj MPaBOBOTO CTa-
Tycy CBOOOAM BIPOCIOBIJAaHHS € MPUHIUI PiB-
HOCTI peJiriil 1 CBITOIIA/IB y TPAaBOBOMY ITOJI.
Y  neMOoKkpaTMYHOMY CYyCHUIBCTBI  JeprKaBa
3000B’s13aHa 30epirati HEUTPAIITET Y CTaBICHHI
0 BCIX (OpPM PENITiHHOTO YM HEepeTiriifHOTOo
CBITOIVISIY, HE HAJAI04YM MIEpeBar *KOAH1H 13 HUX.
Taka piBHICTh MOBHHHA OyTH K (hOpMasIbHO-IO-
PUANYHOI  (BIACYTHICTh JTUCKPUMIHAIIIHHUX
HOpM), TakK 1 MarepiaJbHOI (PiBHHHA IOCTyN
JI0 peecTpallii, IpaBOBOIO CTAaTyCy, MyOIIYHUX
pecypciB). lleli mpuHIMN BH3HAETHCS SK Ha
MDKHApOJHOMY piBHI, TaK 1 B KOHCTHUTYIIMHUX
cucreMax OUIBIIOCTI €BPONEHCHKUX JepiKaB
[6,c. 112—-121].

BoaHouac aBToHOMIS peniriiHUX OpraHi3alii
BU3HAETHCS K OJIHA 3 OCHOBHHUX TapaHTill pea-
mizamii cBoOomu BipocroBinaHHs. lle o3nauae,
IO peniriiiHi 00’eIHaHHS MalOTh MPaBO CaMo-
CTIHO BU3HAUaTH CBOIO BHYTPIIIHIO CTPYKTYPY,
o0upary JyXOBEHCTBO, 3/IMCHIOBATH pENiriiiHe
HABYAHHS, PO3MOPAIKATUCA MAHOM, BECTH
peNiTiiHy isUTbHICTh BIAMOBITHO O BIACHUX
BipoBUCHH [ 15, c. 84].

Ha moro mymky, cyOcraHmiiiHi rapasTii cBO-
Oomu BipocIiOBiIaHHS € He jwmine GOpPMOIO Tpa-
BOBOIO 3aXHUCTy Bipyrouoi ocobu, ane i HeoO-
X1THOK0 YMOBOIO (DYHKIIIOHYBaHHS BiJAKpPHUTOTO,
TUTIOPATICTUYHOTO CYCIIbCTBA, SIKE BU3HAE IIiH-
HICTh JyX0oBHOTO pizHOMaHITTA [10, c. 111]. Tomy
IOpUMYHE HAIOBHEHHS I1i€i CBOOOIU TOBHUHHO
TIYyMa4UTUCS IIUPOKO, 13 IPIOPUTETOM O0COOHUCTOT
ABTOHOMIi, PIBHOCTI CBITOIJIS/IIB Ta CAaMOBPSITHO-
CTi peNiriiHuX 1HCTUTYLIH y MeXax, BU3HAUYCHUX
npaBoM. Takuit miaxiz 3a0e3neyye He JIUIIe 1HIu-
BiJlyaJibHI CBOOOMHU, a M COIiaJIbHy CTaOUIBHICTh
y GaraTokoH(eCiiiHOMY CepeIOBHILI.

HayxoBwuii ropuanuHuii xypHain
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Y cyyacHMX yMOBax IpaBO Ha CBOOOIY
BIPOCIIOBIIaHHS JIefalll YacTillleé CTUKAETHhCS
3 HOBMMH BHKIIMKAaMH, SKi BUMAararoTh Iepe-
OCMUCJICHHS KJIACUYHHUX MPABOBUX KOHCTPYKIIIH
Ta ajanTanii iCHyro4oro 3aKOHO/IaBCTBa JI0 pea-
71l T00ai30BaHOTO 1 TEXHOJOTIYHO HacHuye-
HOTO CBITY [5].

OpHuM 13 KJIIOYOBHX MHTaHb € peatizallis
cBOOOAM peiirii B yMOBaxX HaJ3BHYANHHOTO UM
BOEHHOTO CTaHy. X04a Mi>KHapOJHI aKTH J[03BO-
JSFOTh TUMYacoBe OOMEXEHHS OKpPEeMHUX Ipas,
BHYTpIIIHIA BHUMIp CBOOOAM BIpPOCHOBIJIAHHS
(Bipa sIK Taka) 3aTUIIAE€THCS AOCOTIOTHUM 1 HETTO-
pymHuM. HaToMicTh 30BHIIIHI TMPOSIBU pedli-
rii MOXXyTh OyTH OOMEXEHI BUKIIIOYHO B UITKO
BU3HAueHUX Mexax [13, c. 645-660]. V takux
CUTYalliIX OCOOJMBO BAaXJIUBO JOTPUMYBATHCA
NPUHIUIY TPaBOBOi MPOMOPLIHHOCTI: BTpPY-
YaHHs Ma€ OyTH He JUIIe JIETITUMHUM, a i MiHi-
MaJibHO HeoOXimHuM. bynb-ska cipoba BUKOpH-
CTaTH HAJ3BUYAiiHI OOCTaBUHU SIK TPUBIA IS
JUCKpHUMIHAII] IEBHUX KOH(]ECI Y1 0OMexKEeHHS
iX TpaB CTBOPIOE HEOE3MeKy MOITH3aIlli pei-
riifHO1 cpepH Ta HmiAPUBY IOBIPHU 10 EPIKABH.

OxpeMuii BHUKJIMK CTAHOBUTH pEECTpallis
HOBUX KOH(eECiH 1 CTAaHOBMIIE PETITIHHUX MEH-
muH. DopManbHa HasSBHICTH MEXaHI3MIB IOpH-
JMYHOTO BHW3HAHHSA HE TapaHTye iX peanbHOl
e(EeKTUBHOCTI. Y NESKUX BHIIAJKAaX CIIOCTEpi-
raeThCsl HAIMIPHE PETYJISATOpPHE HAaBAHTAXCHHS,
3aTAryBaHHS MpoLenyp abo HepiBHE CTaBIICHHS
70 OKpeMHX peniriiHux Tedii. Lle cynepeunTts
MIPUHITAIIAM PENTITIHHOTO TUTFOpai3My W PiBHO-
CTi, 110 € HAPDKHUMH y IEMOKPATHIHOMY TTPaBO-
nopsanky [10, c. 71-83]. Baxnuso, mo6 goctyn
JI0 peecTpariii peiriiHuX OpraHi3aiiil He 3ale-
’KaB BiJl KUIBKOCTI MPUXWIBHUKIB YU ICTOPUYHOT
«TpajuIIHHOCTI» BIPOBUEHHS, a IPYHTYBaBCs
BUKJIIOYHO Ha BIJMOBIAHOCTI 3arajdbHUM BHUMO-
raM 3aKOHOJIaBCTBA.

Tperiii BekTOp TpaHcopMallii CTOCYy€eThCs LUP-
poBizaiii pemniriiHoro xutTs. [losBa oHnaitH-00-
TOCTYXKiHb, BIPTyaIbHUX TpoMaj, LH(PPOBHX
wiaropM sl PeNliriiHOi OCBITH Ta JTyXOBHOTO
KOHCYJIBTYBAaHHsI CTBOPIOE HOBI MPaBOBI CUTYyaIli,
HEe rependadeHi TPaauIlifHAM 3aKOHOIABCTBOM.
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30KpemMa, 1MocTae MATAHHS MPO TPABOBUM CTaTyC
peNiridHuX Aiif, BAMHEHUX OHJIAMH, 3aXUCT pei-
riifHoi iHdopMmallil B iHTepHETI, I(pOBYy Oe3neKy
Bipyrounx. HegocTaTHs BperynboBaHiCTh LIUX MPO-
IIECIB CTBOPIOE PU3UKHU JUIsI CBOOOIM BIpOCIIOBI-
JTaHHS B HOBHX (hopmarax i peanizalii, 0CoOIMBO
KOJIM Jiep>kaBHI a0o MpHBaTHI CyO €KTM Hamara-
IOTBCSI OOMEXHTH JIOCTYI 1O pENrifiHOro KOH-
TeHTy a00 3IHCHIOIOTh MOHITOPUHT BipOBU3HAHOT
AKTUBHOCTI B IIU(POBOMY CEPEIOBHILL.

BonHouac BaXJTMBUM CTpaTeriuHuM 3aBIaH-
HSIM € TapMOHI3aIlisl HAI[lOHAJIBHOTO 3aKOHO/IAB-
CTBa 3 €BPOICHCHKUMH CTaHAApPTaMH, 30KpeMa
y chepl IOPHCOUKIIIHOTO 3aXHUCTY, peecTpa-
HiiHUX TIpoleayp, pIBHOCTI mpaB KoHecild Ta
3aXUCTy Bim auckpuminamii [8, c. 151-167].
[TpakTuka €BponencrKoro Cymy 3 npas JHOIUHH
3aJ1a€ YiTKi OpIEHTUPH: CBOOOIA PENirii HE MOXe
OyTu ¢opMaIbHOIO JEKJIapalli€l0 BOHAa BHMa-
ra€ peajbHOro, €(PEeKTUBHOTrO, HEAMCKPUMIHA-
miiiHoro Mexanismy peamnizamii. Jnst Ykpainu
1€ 0COOJMBO aKTyaJlbHO B KOHTEKCTI €BpPOIHTE-
rpalifHAX TMparHeHb Ta HEOoOXigHOCTI pedop-
MyBaHHs MyOniuHOI MOmiTUKH y cdepi pemirii
[2, c. 132—-138].

Ha moro 1yMKy, 111 BUKJIIMKH 3aCBIAYYIOTh, 10
cB00OJIa BIPOCIIOBIIaHHS CHOTOJIHI 1€ HE JIUIIE
NUTaHHS iHAWBITyaIbHOTO BUOOPY BipH, a i Fopu-
JUYHUHN 1HIUKATOp 3piIOCTI MPABOBOI CUCTEMHU.
JlepkaBa MOBUHHA HE JIMILIE YTPUMYBATUCS BiJ
BTPYYaHHS, a 1 CTBOPIOBATH YMOBH JJIsl TIOBHO-
IIIHHO1 peai3allii bOoro npaBa y JTWHAMIYHOMY
COLIIAJIBHOMY CEpEe/lOBUIIll, BpPaxOBYIOYM HOBI
TEXHOJIOT11, TTONITHYHI 0OCTaBUHU Ta 3POCTAHHS
KoH(eciitHOTO pi3HOMaHITTA [9, c. 41-46].

3 ypaxyBaHHSM BHUSIBICHHX MPOOJIEM Ta aKTy-
albHUX BHKIIHUKIB, JOCITIJUKEHHS JI03BOJIUIIO
chopMymIOBaTH HU3KY pEKOMEHJAAIIi 11010
BIOCKOHAQJIGHHS  HalllOHAJIBHOTO  IPAaBOBOTO
MEXaHI3My 3axHCTy CBOOOAHM BIPOCIIOBITaHHSI
B Ykpaini. 30kpemMa, TONIUILHUM € OHOBJICHHS
3aKOHOJABCTBA y cdepi pednirii, rapmoHizaris
HOro 3 €BpOnechbKMMHU CTaHIapTaMH, 3arpoBa-
JOKEHHS CHEI[iallbHOTO 3aKOHY PO B3a€MOJII0
JIep>KaBU 3 PEJTiHHUMHU OpraHizamisiMu, 3a0e3-
MIEUEHHSI PIBHOTO JOCTYIy /A0 peecTpauii BCiX
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KoH(pecii 6e3 NUCKpUMIHALli, @ TAKOXK MPaBOBE
BpEryJIOBaHHA HHUPpoBUX (HOpM perliriiHol
aKTHUBHOCTI.

[Tonmanpini HAYKOBI TOCIIKSHHS BApTO 30Ce-
penuTH Ha BUBYEHHI CBOOOIM pelirii B yMoBax
udpoBoi TpaHchopmallii, TIO0ATBHUX 3arpo3

1 comianpHUX 3MiH. OKpeMoi yBaru 3aciyro-
BY€ aHaJli3 pilleHb €BpONeChKOro cyay 3 Mmpas
JIONUHY, M0 GOPMYIOTH CTaHIAPTH Y cepi CBO-
0omu BipOCHOBIIaHHSA 1 JieAasi Oiiblle BILUIMBA-
I0Th Ha HAaI[lOHAJIbHY TPaBO3aCTOCOBHY IIpaK-
THUKY.

AHoTamis

Meta. MeToro 11i€i HayKkoBOi CTaTTi € BceOiUHE TEOPETUKO-IPABOBE JOCIIIKEHHS CBOOOIU
BIPOCIOBI/IaHHS SIK FOPUIUYHOT KaTeropii y cucTeMi Ipas JIOIUHY, 3 aKIIEHTOM Ha ii cyOcTaHIiiH1
(3MICTOBHI) Ta POLIEAYPHI TapaHTii. Y Mexax JAOCIHIKEHHS CTaBUTHCA 3aBJaHHSA 3’ CyBaTH HOP-
MaTUBHY PUPOJY IIHOTO MpaBa, BU3HAYMTH HOTO CKJIAJI0OB1 €JIEMEHTH, OKPECIUTH MEXI peai3aiii
Ta JOIYyCTUMOI0 0OMEKEHHs, TpoaHali3yBaTH Cy4acH1 BUKJIUKHU Y cepi cBOOOIN PElirii, a Takox
3arpoIOHYBATH HANPSMHU BIOCKOHAJICHHS HAI[iIOHAJILHOTO 3aKOHOJABCTBA YKPAiHH 3 ypaxyBaHHSIM
MDKHApOJHO-TIPABOBUX CTAHAAPTIB Ta MPAKTUKH €BPONEHCHKOrO Cyay 3 MpaB JIOAUHU. MeToo-
JOTiYHAa OCHOBA II€T CTATTI IPYHTYETHCS HA CUCTEMHOMY Ta KOMIUIEKCHOMY MiJXOi 10 aHami3y
cBO0OO/IM BIPOCTIOBIIaHHS K IOPUIUYHOI KaTeropii B KOHTEKCTI ii MpaBOBOT MPUPOIH, CyOCTaHIIIN-
HUX 1 IpOLIEypHUX rapanTii. JlocaipkeHHs CIUPAEThCSA HAa CUCTEMAaTU3allil0 aKTyaJlbHOTO Teope-
TUKO-IIPABOBOI0 MaTepiaily, HalllOHAJIbHOI'O Ta MI>KHAPOJHOI'O 3aKOHOJABCTBA, & TAKOXK NMPaKTUKU
€BPOMENCHKOTO Cyy 3 MpaB JIOAUHKU. Y mporeci poboTr Oyinu 3acTOCOBaHI K 3araJlbHOHAyKOBI
MeTonu (aHali3, CHHTE3, IHIYKIlis, ASIyKIlis), TaK 1 CeiallbHO-IOPUANYHI. 30KpeMa, OPiBHSIIb-
HO-TIPAaBOBUI METOJI BUKOPHUCTAHO JJIsl 31CTABJICHHS MiIXOAIB 10 3a0e3MedeHHs] cBOOOU pemirii
B YKpaiHi Ta B 3apyOi’KHUX NPABOBUX CHCTEMaX; HOPMATUBHO-TIPABOBUI METO JUIsl aHAJII3y 3aKO-
HOJIaBYUX TOJIOKEHb, 110 PEIIAaMEHTYIOTh 3MICT 1 MeXi peaini3allii [bOTo MpaBa; IHCTUTYIIOHANb-
HUM METOJ IS TOCTIIKEHHS POJIi PEIIriMHUX OpraHi3allii sk cy0’€KTiB IpaBOBHX BIIHOCHH; IPO-
THOCTUYHHUI METOJ J03BOJIUB CHOPMYITFOBATH TPOTIO3HIIiT I[0I0 TTOAAIBIIIOTO PO3BUTKY IIPABOBOTO
MexaHi3My y cdepl cBOOOIU BIpOCIOBIIaHHS. 3aCTOCYBaHHS TAKOIO METOJUYHOTO MiAX01y 3a0e3-
Y0 NIHOWHY, BCEOTUHICTD Ta MIKIUCIHUIUTIHAPHICTD JTOCTIKEHHSI, 0 TO3BOJIHIIO CHOPMYITIO-
BaTH OOIPYHTOBaHI BUCHOBKH Ta MPAKTUYHI peKOMeHAalil y cdepi BAOCKOHAJIEHHS HAI[lOHAJILHOTO
[IPaBOBOT'O perynioBaHHs. Pe3ynbratu. ¥ pe3ynbTari IpoBEJEHOTO AOCIIPKEHHS BCTAHOBIJICHO, 110
cB000/1a BIPOCIIOBIZJaHHS K IOPUAMYHA KAaTEropist € KOMIIJIEKCHUM IIPABOBUM SIBULIEM, SIKE MOE]I-
Hy€ B 001 0COOMCTICHUN BUMIp CBOOOIM CBITOINISANY Ta IHCTUTYIIMHUN aCTIeKT peari3arii peirii-
HOT 1IGHTUYHOCTI. 3’COBaHO, 0 1151 CBO0OO/Ia OXOIUIIOE SIK BHYTPILIHIN (a0COIIOTHO 3aXUILEHUI)
BHUMIp — IMpaBO MaTH 200 HE MaTH PeNiriifHi NepeKoOHaHHsI, TaK 1 30BHINIHIN MpaBo Ha IXHeE MyOIidyHe
BUSBIICHHS yepe3 OOrocmyKiHHs, 0OpsIH, peNiriiiHy OCBiTYy, y4acTh y PETiriiHHX opraHizamisx
touro. IIpoananizoBaHO OCHOBHI cyOcTaHLINHI rapanTii cBOOOAM BIpOCHOBIIAHHA: PIBHICTh yCIX
peniriii i nepekoHaHp y MpaBOBOMY 11011, 3a00pOHY IPUMYCY A0 NPUHHATTS a00 BIAMOBH BiJl BipH,
ABTOHOMIIO PEJIIriHHUX OpraHi3alliil Ta mpaBo Ha 3MiHYy BipOBH3HaHHS. Bu3HaueHo, 10 eeKTUBHE
3a0e3MedYeHHs UX rapaHTiii MOXJIMBE JIMIIE 32 YMOBM YITKOI'O HOPMAaTHBHOIO PETYJIIOBAaHHS Ta
HEWTpaJbHOI MO3UIIT JepkKaBU y peliriiniil cdepi. JlocmipkeHo mpouerypHi aclekTH peasisa-
1ii IIbOTO TMpaBa, 30KpeMa MeXaHi3MHU PeecTpalii peniriiHux oprasizamiid, aqMiHICTPAaTUBHOTO Ta
CY/IOBOTO 3aXHCTy, a TaKOX JOMyCTUMICTh OOMEXEeHbh CBOOOAM BIPOCIOBITaHHS BiJIMOBIIHO 10
CTaH/AapTiB MDKHapoaHOro mpasa. [lokazaHo, 110 MpOLEAYypHI TapaHTil € KPUTHUYHO BaKJIMBUMHU
JUIS IPaKTUYHOI peasni3alii cyOcTaHLIHHOTO 3MiCTy LbOTO IpaBa. OKkpeMy yBary NpHaiJIeHO cyvac-
HUM BUKJIMKaM peaizallii cBoboau pemirii B yMoBax BOEHHOTO CTaHy, pobjeMaM paBoOBOIO CTa-
TyCy peNiriiHUX MEHIIWH, Iu(poBi3alii peairiiHoi NpakTUKU Ta rapMoOHIi3allii HalllOHAJIbHOTO
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3aKOHOJIABCTBA 3 €BPOINEHCHKUMHU CTaHIApPTaMH. BUSBIEHO, MO yKpaiHChKE 3aKOHOMABCTBO Ma€
MOTEHIIaN JUIsl PO3BUTKY, ajie MOTpe0y€e CHCTEMHOTO OHOBJICHHS, CIPSIMOBAHOTO HAa MOCHJICHHS
IHCTUTYIIHHOTO 3aXUCTy CBOOOIM BipOCIOBIJAHHS Ta MOJOJAHHS NHUCKPUMIHALIWHUX MPaKTHK.
HayxoBa HOBU3HA JOCIHIIXKEHHS TOJIATAE B KOMIUIEKCHOMY OCMUCIICHHI CBOOOIM BipOCIOBIIaHHS
K IOPUIUYHOI KaTeropii 3 ypaxyBaHHSAM ii JyadiCTUYHOT NPUPOAH SIK OCOOMCTOr0 HEMaHOBOTO
IpaBa JIFOIMHHU Ta K €JIEMEHTa [IPaBOBOI0 CTATYCy PeNiriiHUX oprasizamnii. Y Mexxax A0CiKEeHHs
3alPOIMIOHOBAHO CHCTEMHY KJacHQiKaIlliro CyOCTaHIIMHUX Ta MPOIEAYPHUX TapaHTIH peani3aiii
LIbOTO TIPaBa, 110 J103BOJISI€ PO3MEKYBATH HOTO 3MICTOBHE HAITIOBHEHHS BiJl IHCTPYMEHTIB IpaBo3a-
CTOCYBaHHS. Yreplie 3 MDKIUCIHUIUTIHAPHUX MO3UIIN 3IHCHEHO TOPIBHSAJIBHUI aHai3 BITYU3HS-
HOI Ta €BPONEHCHKOT MPAKTHKY 3a0e3eUeHHs CBOOOAM BipOCIIOBIJaHHS B YMOBaX HaJ3BHYA{HOTO
Ta BOEHHOTO CTaHy, a TakoX Yy HU(poBy enoxy. BUCBITIEHO HETOCTAaTHBO JOCIIIKEHI acIeKTH,
30kpema nudpoBi Gopmu peanizalii peniriiiHoi cBo00M, aMIHICTPaTUBHI 6ap’epu B peecTparii
HOBHX PeNriiHuX 00’€qHaHp Ta MPoOJIEeMHU MPABOBOIO CTATyCy pemiriiHux meHmuH.Ha ocHOBI
MPOBEJICHOTO aHaIi3y OOTPYHTOBAHO JIOIUIBHICTh PO3POOJICHHS Ta BIPOBAKEHHS CIEI1aIbBHOTO
HOPMATHUBHOIO aKTa, KU OM KOMIUIEKCHO BpPETyJIOBaB MUTaHHS peajisallii cBoOOIu BIpOCIO-
BiJaHHS B YKpaiHi, mepen0auyuBIIN YiTKiI MPaBOBI MEXaHi3MHU CHIBIIpalll JEp>KaBH 3 PENITiiHUMU
OprasizamisiMu, JOTPUMaHHA HEUTPAJBbHOCTI JepXKaBU y peniriiHii cdepi ta 3ade3rnedeHHs piB-
HOTO MTPaBOBOTO CTaTyCy BCix koH(ecil Bianosiano a0 ctanaaptiB €CIIJL. [TpakTuyHa 3HAYUMICTb.
[IpakTHuHa 3HAYMMICTh MPOBEIEHOTO JOCIIJKEHHS MOJIATa€E B TOMY, 110 HOTo pe3yabTaTH MOXYTh
OyTn Oe3nocepelHbO BUKOPHCTAHI JUIsl BJIOCKOHAJIEHHS HOPMATHMBHO-IPABOBOIO PETYJIIOBAaHHS
cB0OOAM BipocroBilaHHsS B YkpaiHi. CuctemMaru3oBaHuM aHali3 CyOCTaHUIMHUX 1 MPOLEeTypHHUX
rapasriil 103BoJisie chopMyBaTH LIJICHE OaueHHs NMPAaBOBMX YMOB peai3alii IbOro mpasa sk Ha
1HAMBIAYaTIbHOMY, TAK 1 Ha IHCTUTYLIHHOMY pPiBHSX. 3alIpOMIOHOBAHI y CTATTIi MiJXOIH 10 Kiacupi-
Kauii rapaHTiii cBOOOAM pemirii, BUSBICHHS MPOTAJIUH y 3aKOHOJABCTBI Ta OKPECIICHHS HANPSMIB
HOro OHOBJIEHHS MOXYTbh CTaTH OCHOBOIO JUIsl pO3POOKH CHEIialbHOIO 3aKOHOAABYOTO AKTy IPO
cBO0OJIY COBICTI Ta peIiriiiHi opraHi3aiii, skMii OM BpaxoOByBaB €BPOICHCHKI CTaHIAPTH Ta IMpaK-
tuky €CIIJI. 3o0kpema, akTyalbHUM € BPETyJIIOBAaHHS MPABOBOTO CTATyCy PENITiHHUX MEHIIHH,
MPO30PHUX MPOLIETYP peeECTpallii peliriiHuX opraizaiii, a TakoXX rapaHTyBaHHS HEAUCKpUMIHAIIT
y AOCTYII 10 yOnigHOoro mpoctopy. OKpeMi MOT0KEHHS JOCITIKEHHS MOXYTh OyTH 3aCTOCOBaHi
B JSJILHOCTI OpraHiB Jep:KaBHOI BIIAH, IO 3AIHCHIOIOTH PEECTPaIlilo, MOHITOPUHT Ta MPABOBHIA
CynpoBiJ QyHKIIOHYBaHHS pemNiridiHux o0’ eaHanb. KpiM TOT0, BUKIIaeHI TEOPETHYHI MOJIOKEHHS
Ta BUCHOBKHM MOXXYTh OyTH BUKOPHCTaH1 y MPaBO3aCTOCOBHIN MPaKTHUIl, IPU MiArOTOBLI €KCIepT-
HUX BUCHOBKIB, @ TAKOXK Y HABYAJIbHOMY IIPOLIEC] Y MEXaX BUKJIaJaHHs KypCiB 3 KOHCTUTYLIIHHOTO,
MIDKHApOJHOTO, PEIITIHHOTO Ta MPaBO3aXUCHOTO MPaBa.

KurouoBi ciioBa: cBoOoma BipOCHOBIAaHHS, TMpaBa JIOAWHH, PEIIris, IOPUIUYHI rapaHTii, cyo-
CTaHLINHI TapaHTii, IPOLEAYPHI rapaHTii, peliriifHi opranizaiii, IpaBoBe peTyIIOBaHHS, HEIUCKPH-
MiHaIlisl, CeKYyJISIpU3M, ITPaBoOBa JiepKaBa, MiXKKOH(eCiifHa PiBHICTb.

Lavoryk A.V., Dziubak S.V. Freedom of religion as a legal category in legal doctrine: on the
issue of its substantive and procedural guarantees

Summary

Purpose. The purpose of this scholarly article is to conduct a comprehensive theoretical and legal
analysis of freedom of religion as a legal category within the human rights system, with a focus on its
substantive and procedural guarantees. The research aims to clarify the normative nature of this right,
define its structural elements, outline the limits of its exercise and permissible restrictions, analyze
modern challenges in the field of religious freedom, and offer directions for improving Ukraine’s
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national legislation in line with international legal standards and the case law of the European Court
of Human Rights (ECtHR).The methodological foundation of this article is based on a systematic
and comprehensive approach to analyzing freedom of religion as a legal category in the context of its
legal essence, substantive content, and procedural safeguards. The study relies on the systematization
of current theoretical and legal material, national and international legal frameworks, and the
jurisprudence of the ECtHR.In the course of the research, both general scientific methods (analysis,
synthesis, induction, deduction) and specialized legal methods were applied. In particular, the
comparative legal method was used to contrast approaches to ensuring religious freedom in Ukraine
and in other legal systems; the normative legal method served to examine legal provisions governing
the content and scope of this right; the institutional method helped explore the role of religious
organizations as legal actors; and the prognostic method facilitated the formulation of proposals
for further development of the legal mechanism in the field of freedom of religion.The application
of this methodological approach provided for depth, comprehensiveness, and interdisciplinarity,
allowing for the development of well-founded conclusions and practical recommendations aimed
at improving national legal regulation.Results. The study found that freedom of religion, as a legal
category, is a complex legal phenomenon that integrates both the personal dimension of worldview
freedom and the institutional dimension of religious identity expression. It was established that
this freedom encompasses both the internal (absolutely protected) dimension the right to have or
not to have religious beliefs and the external dimension the right to publicly manifest these beliefs
through worship, rituals, religious education, and participation in religious organizations.The key
substantive guarantees of freedom of religion were analyzed, including equality of all religions
and beliefs before the law, prohibition of coercion to adopt or renounce a religion, autonomy of
religious organizations, and the right to change one’s religion or belief. It was concluded that effective
protection of these guarantees requires clear normative regulation and a neutral stance by the state
in religious affairs.The research also explored procedural aspects of exercising this right, including
mechanisms for registering religious organizations, administrative and judicial protection, and the
permissibility of restrictions in accordance with international law standards. It was demonstrated
that procedural safeguards are essential for the effective realization of the substantive content of
the right to religious freedom.Special attention was given to modern challenges: the realization of
religious freedom under martial law, legal issues surrounding religious minorities, the digitalization
of religious practice, and the harmonization of national legislation with European standards. It was
revealed that Ukrainian legislation holds potential for development but requires systematic updates
to strengthen institutional protection of religious freedom and eliminate discriminatory practices.
Scientific novelty. The scientific novelty of this research lies in the comprehensive conceptualization
of freedom of religion as a legal category, taking into account its dual nature as a personal non-
property right of the individual and as a component of the legal status of religious organizations. The
study proposes a systematic classification of the substantive and procedural guarantees of this right,
enabling a distinction between its normative content and the tools of its legal enforcement.For the
first time, from an interdisciplinary perspective, a comparative analysis of national and European
approaches to protecting freedom of religion was conducted in the context of martial law and the
digital age. Underexplored aspects such as digital forms of religious practice, administrative barriers
to registering new religious associations, and the legal status of religious minorities were addressed.
Based on the analysis, the article substantiates the need for the development and implementation of
a special legislative act that would comprehensively regulate the realization of religious freedom in
Ukraine. Such an act should include clear legal mechanisms for cooperation between the state and
religious organizations, ensure the state’s neutrality in religious matters, and guarantee equal legal
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status for all confessions in accordance with ECtHR standards.Practical significance. The practical
significance of the study lies in its potential to directly inform the improvement of legal regulation
concerning freedom of religion in Ukraine. The structured analysis of substantive and procedural
safeguards provides a coherent understanding of the legal conditions for exercising this right at both
the individual and institutional levels.The proposed approaches to classifying religious freedom
guarantees, identifying legislative gaps, and outlining directions for legal reform may serve as a basis
for drafting a dedicated law on freedom of conscience and religious organizations, in compliance
with European standards and ECtHR jurisprudence. In particular, the regulation of the legal status
of religious minorities, the transparency of registration procedures for religious organizations,
and the guarantee of non-discrimination in access to the public sphere are identified as key issues.
Specific findings of the study may be applied by government authorities involved in the registration,
monitoring, and legal oversight of religious associations. Additionally, the theoretical concepts and
conclusions may be used in legal practice, expert analysis, and academic instruction in the fields of
constitutional, international, religious, and human rights law.

Key words: freedom of religion, human rights, religion, legal guarantees, substantive guarantees,
procedural guarantees, religious organizations, legal regulation, non-discrimination, secularism, rule
of law, interfaith equality.
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